BEFORE THE PUBLI C SERVI CE COVMM SSI ON
OF THE STATE OF DELAWARE

IN THE MATTER OF THE APPLI CATI ON OF )
DELMARVA POVER & LI GHT COVPANY FOR )
AVENDIVENT COF | TS PONER PURCHASE ) PSC DOCKET NO. 06-241
AGREENMENT W TH BLUEWATER W ND )
DELAWARE, LLC (FILED AUGUST 2, 2010) )
ORDER NO. 7835
AND NOW, this 7'" day of Septenber, 2010:

APPLI CATI ON

1. On August 2, 2010, Del marva Power & Light Conpany
(“Del marva”) filed with the Delaware Public Service Comm ssion (the
“Commi ssion” a Letter Application (the “Application”) for approval of
anendnents to the June 23, 2008 offshore wi nd Power Purchase Agreenent
(the “2008 PPA’) with Bluewater Wnd Del aware, LLC (“Bluewater”).

2. The Application stated that Bluewater first approached
Del marva about extending the 2008 PPA deadlines in or around January
2010. According to Exhibit 2 to the Application, a nunber of key
mlestones in the 2008 PPA were premised on Bluewater’'s expectation
that the United States Mnerals & Managenment Service (“MVE’') would
adopt permtting regulations by md-2008;, however, the M did not
i ssue the expected regulations until April 2009, and they did not
becone effective until June 29, 2009. I mpl ementing the permtting
regulations required an entire year, and pernitting did not begin
until MVS issued its Request for Interest (“RFI”) in April 2010.
Because of this delay, which was beyond either Bluewater’'s or
Del marva’'s control, Bluewater would not be able to satisfy the 2008

PPA's deadlines for permtting. Furt hernore, Bluewater characterized
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the MVB permitting process as ‘ill-defined,” and noted that the recent
restructuring of MVB into three separate entities created additional
uncertainty regarding when Bluewater would receive the necessary
permts. (Application, Ex. 2).

3. At the time the parties executed the 2008 PPA, Bl uewater
planned to install a neteorological tower to collect the necessary
data regarding wind, wave and current patterns in the area where the
project would have been be constructed in early 2009, and to have
collected a full year of data by early 2010. As a result of the
del ays, Bluewater has not yet installed the tower. The |ack of
net eorol ogical tower data, which Bluewater ternms “critical,” has
further delayed it in neeting the 2008 PPA's deadlines. Bl uewat er
received a tower |ease in Novenber 2009, and clainmed that it has
“diligently pursu[ed]” the necessary environnmental permts from the
various federal agencies. (1d.).

4. Because of these del ays, Bluewater requested, and Del marva
agreed to, a two-year extension of several dates in the 2008 PPA
(1d.).

5. The proposed substantive anmendnents are as foll ows:

(a) The Anmended PPA extends the Services Tern' of the
Amended PPA from the Initial Delivery Date until the
earlier of (1) 25 years after the Initial Delivery
Date or (2) Decenber 31, 2041 (it was Decenber 31,
2039 in the 2008 PPA. (Application, Ex. 4 - PPA
Section ).

(b) The Anended PPA extends the CGuaranteed Initial
Delivery Date after which Delay Damages will begin to

accrue fromr Decenber 1, 2014 to Decenber 1, 2016.
However, there is no change to the definition or

lCapitalized terms used herein shall have the same neaning as defined in the 2008 PPA
and/ or the Amended PPA between Del narva and Bl uewat er.
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(c)

(d)

(e)

(f)

cal cul ati on of Delay Danmages as set forth in the 2008
PPA. (1d. Section 5.4).

The Anended PPA extends the Date Certain (the date by
which the Bluewater project nust be conpleted) from
May 31, 2016 to May 31, 2018. I f Bluewater does not
achieve the Initial Delivery Date by the Date Certain,
Del marva may termnate the Amended PPA on 30 days’
notice. (ld. Section 5.4).

The Amended PPA extends the time period in which
additional wind turbines may be installed after the
Date Certain from May 31, 2017 to May 31, 2019. Under
both the 2008 PPA and the Anended PPA, additional w nd
turbines can only be installed during this tine period
if they were part of the project’s original planned
capacity and could not be installed due to a force
maj eure event. (ld. Sections 5.4 and 5.5).

In the 2008 PPA, Bluewater had up to June 23, 2010 to
termnate the 2008 PPA if it was wunable to find
satisfactory purchasers for the rest of the energy and
other products from the project or if it determ ned
that it was not otherwise prudent to continue to
devel op the project. The Amended PPA extends that
deadline to June 23, 2012. Delmarva will return to
Bluewater $4 mllion of the Developnent Period
Security if Bluewater exercises its term nation option
after June 23, 2010 but before June 23, 2011 (rather
than returning the full anount of Devel opnent Period
Security as in the 2008 PPA). I f Bl uewater exercises
its termnation option after June 23, 2011, however,
t he Amended PPA provides that Delmarva will retain the
entire amount of Developnment Period Security. (1d.
Section 2.4(a)).

In a side agreenent that was filed as part of the
Application, Del marva and Bluewater agreed that
Bluewater’'s right to give notice of termnation
pursuant to Section 2.4(a), and Del marva’ s requirenent
to refund the entire anount of Developnment Period
Security, would be the later of the two-year
anni versary of the Execution Date (June 23, 2010) or
the date of Commission approval of the Amended PPA,
and that if the Comm ssion did not approve the Anended
PPA in its entirety, this extension date would
terminate on the thirtieth day after the date of such
Commi ssion action. (The Amended PPA defines the final
day of this extension under either circunstance as the

“Qutside Date”). (Application, Ex. 3). The side
agreenent further provided that neither Bluewater nor
any of its Affiliates wll attenpt to alter any
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(9)

(h)

(i)

(i)

(k)

pricing or other economc provisions of the 2008 PPA
or the Anended PPA that will require Delmarva or its
custoners to bear additional costs. (1d.).

The Anmended PPA extends Delnmarva's right to termnate
upon an adverse change in law from June 23, 2010 to
the earlier of June 23, 2012 or the date when the
Bl uewat er project is financed. (Application, Ex. 2 -
Section 2.5).

The Anended PPA extends the date by which Bl uewater
must notify Delnmarva of the final capacity size of the
project from June 23, 2010 to June 23, 2012. (rd.
Section 2.4(b)).

The Amended PPA contains a new provision requiring
Bl uewater to conpensate Delnmarva for any increased
costs of purchasing renewable energy credits (“RECs”)
from the market over the costs in the 2008 PPA from
May 31, 2016 to either May 31, 2018 or the project
conpletion date on tine (the “Interim Period”) if the
project is not conpleted (the “Interim Period Cost to
Cover”). If Bluewater does not reach the Project
Commer ci al Qperation Date before My 31, 2016,
Bl uewater nust pay Delmarva either: (1) the Interim
Period Cost to Cover during the Interim Period or (2)
provide replacenment RECs to Delrmarva to all ow Del marva
to nmeet its requirements under the Renewable Energy
Portfolio Standards Act (“REPSA") . Bl uewater’s
delivery of replacenent RECs to Del marva reduces and
can conpletely elimnate the Interim Period Cost to
Cover. Delmarva will use comercially reasonable
efforts to minimze the Interim Period Cost to Cover,
but it is not required to incur the Alternative
Compliance Penalty wunder the REPSA (Id. Section
4.2(c)).

The Anended PPA nakes clear that before it can
withdraw from the Anended PPA, Bl uewat er is
responsible for both the Interim Period Cost to Cover
and the Term nation Paynent described in the 2008 PPA
(Id. Sections 5.4(b) and (d)).

The Amended PPA extends specified critical nilestone
dates in Schedules 1 and 3 of the 2008 PPA by two
years (except for comrencenent of avian studies, which
has already occurred, and installation of the
net eor ol ogi cal tower by June 30, 2011). The extended
m | est one dates incl ude:
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e The financial <closing date was extended from
August 31, 2012 to August 31, 2014.

e The date for issuing the Notice to Proceed with
construction was extended from Septenber 2012 to
Sept enber 2014.

e The Site Control Rights Obtained date was
ext ended from August 31, 2012 to August 31, 2014.

e The deadline for Permtting was extended fron
August 31, 2012 to August 31, 2014.

e The deadlines for execution of the Turbine Supply
Agreenment and EPC Contract were extended from
August 31, 2012 to August 31, 2014.

e The deadlines for receiving various project
permts set forth in Schedule 3 of the 2008 PPA
were all extended by two years.

6. Del marva’ s Application enphasized that in exchange for its
agreenent to Bluewater’'s request to extend the 2008 PPA deadlines, it
had negoti ated new provisions designed to protect Delmarva' s standard
of fer service (“S0S’) custoners from adverse consequences that m ght
arise therefrom (Application at 2). Specifically, Delmrva wanted
to ensure that its customers were protected from any increased costs
of purchasing RECs should REC prices during the Interim Period be
hi gher than the REC price under the 2008 PPA. Therefore, Del marva
required Bluewater to agree to conpensate Delnarva' s custoners for any
i ncreased costs of purchasing RECs from another source over the REC
costs contained in the 2008 PPA. (1d.). Simlarly, under the 2008
PPA, if Bluewater term nated the 2008 PPA on or before June 23, 2010
pursuant to the provisions allowing it to do so, it was entitled to

the return of the full $6 mllion of Devel opnent Period Security it

had given Del marva. Under the terns of the Amended PPA, however - and
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subject to the side agreement (Ex. 3) - Bluewater is only entitled to
the return of $4 mllion of that Devel opnent Period Security at best;
Del marva gets to retain $2 mllion of it if Bluewater term nates the
Amended PPA pursuant to Section 2.4(a) after the Qutside Date, and has
the right to retain the entire anount if Bluewater exercises its right
to termnate after the occurrence of a specific date. (Id. at 3 and
Ex. 3)?2

7. Del marva stated that before agreeing to the requested
extensions, it gave “careful <consideration” to <certain factors,

i ncl udi ng that:

e the 2008 PPA had already been approved by the Conmi ssion
and State Agenci es;

e the project was a significant conmponent of the State’s goal
to devel op and pronote renewabl e energy and “green jobs” in
Del awar e;

e the 2008 PPA constituted a |arge percentage of Delnmarva's
overal | renewabl e energy portfolio;

e the delay in MWB regulations was outside Bluewater’s
control ;

e the delay in receiving RECs from the Bluewater project
should not result in a shortage of RECs because Del marva’s
SOS |oad has decreased significantly due largely to the
recessi on; and

e the custoner protections it negotiated should mnininize
certain risks to Delmarva's custonmers that could result
fromthe additional project delay.

(1d. at 4).

8. In light of the foregoing, Delnmarva concluded that agreeing

to the proposed extensions was in the public interest. (1d.).

2Agai n, this particular date will be determ ned according to the side agreenent.
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9. Del marva characterized these anendnents to the 2008 PPA as
“material,” and stated that it filed the Application requesting
Commi ssion approval of them because it believed that “where naterial
anmendnents have been nade to a Comi ssi on-approved |ong term contract,
those material anendnments should al so be subject to Comri ssion review
and approval before they can become effective.” (ld. at 5).3

10. Staff and the Division of the Public Advocate have revi ewed
the Application and do not oppose the requested relief.

DI SCUSSI ON

11. First, we believe that we can nmake a decision on the
proposed Amended PPA on our own, without the other State Agencies that
were involved in approving the 2008 PPA Section 1007(d) of the
Electric Utility Restructuring Custonmer Supply Act (“EURCSA’) appears
to require the involvenment of all the State Agencies only for the
initial IRP process. That section provides:

As part of the initial | RP  process, to

i Mmediately attenpt to stabilize the long-term

outl ook for standard offer supply in the DP&L

service territory, DP& shall file on or before

August 1, 2006, a proposal to obtain long-term

contracts. * * *
Subsection (d)(1) set forth this Conm ssion’s and the Energy Ofice's
authority to approve or nodify the Request for Proposals (“RFP’) prior
to its issuance. Subsection (d)(2) required DP& to publish the RFP

and gave the State Agencies authority to retain an independent

consultant to oversee the developnent of the RFP and to assist in

% Del marva observed that it had agreed to two previous requests by Bluewater to extend
deadl i nes under the 2008 PPA that it believed were “reasonable, posed no material risk
to customers, confirmed that pricing and other econonmic provivions would remain
unchanged, and did not constitute a mterial change to the terns of” the 2008 PPA
(Application at 3 n.2).
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their review of the proposals received. Final ly, subsection (d)(3)
directed the State Agencies to evaluate any proposals received prior
to February 28, 2007. It further provided that “[o]lnce 1 or nore of
the contracts have been finalized and approved by the [State
Agenci es], then DP&L shall enter into such contract or contracts.”
The statute is silent on whether the approval of all of the State
Agencies is required for anmendnents to the contracts approved pursuant
to this section.
12. Second, the 2008 PPA contained the following provision in

Article XIV, Section 14.7:

This Agreenent shall be considered for all

pur poses as prepared through the joint efforts of

the Parties [who are defined as Bluewater and

Del marva] and shall not be construed agai nst one

Party or the other as a result of the

preparation, substitution, subm ssion or other

event of negotiation, drafting or execution

hereof. The Parties shall be able to anend this

Agreenment from time to time by nutual consent

provided that no anendnment or nodification to

this Agreement shall be enforceable or effected

unless reduced to a witing signed by the

Parti es. Furthernore, no anendnent of this

Agreenent occurring after the Execution Date, for

which a Party seeks cost recovery from Buyer’'s

rat epayers, shall be enforceable absent specific

Comm ssion approval of such anendnent. .7 (2008

PPA. enphasi s added).

In other words, according to this provision in the 2008 PPA, the

PPA can be anmended by the parties’ nutual consent without invoking the
Commi ssion’s approval process, depending on what the amendnent is, but
if the amendnent would (or could) result in either party seeking cost
recovery from Delmarva’s ratepayers, Commi ssion approval is required.
The State Agencies approved the 2008 PPA (with this provision

regarding anendnents) in Oder No. 7440 dated Septenber 2, 2008.
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Thus, based on the foregoing, we conclude that we alone can make a
deci sion regarding the proposed Amended PPA. The applicabl e EURCSA
provi sion does not envision the involvenent of the renmmining State
Agencies after the initial RFP process and their approval of contracts
entered into as a result thereof (and indeed the State Agencies have
not been involved in approving any of the other contracts into which
Del marva has entered for the provision of SOS service). NMoreover, the
2008 PPA that the State Agencies approved does not envision the
i nvol verrent of any entity other than the Commission for the approval
of anmendnents thereto.

13. Havi ng deternmined that we have the authority to approve or
deny the proposed anendnents to the 2008 PPA, we conclude that the
Amended PPA is in the public interest. W, along with the other State
Agenci es, had previously concluded that the 2008 PPA was in the public
interest for several reasons, and the reasons given for that
conclusion then renain valid today. Furthernore, as Del narva notes,
the 2008 PPA constitutes a large percentage of its overall renewable
energy portfolio, and although the Anended PPA will postpone its
recognition of the benefits therefrom Delmarva has negotiated
i mportant protections for its SOS custoners so that they are not
di sadvantaged in the event that Bluewater does not fulfill its
obligations wunder the Anmended PPA, including protection from any
i ncreased costs of purchasing RECs should REC prices during the
Interim Period be higher than the REC price under the 2008 PPA and an
agreenent that neither Bluewater nor any of its Affiliates wll

attenpt to alter any pricing or other econom c provisions of the 2008
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PPA or the Amended PPA that will require Delmarva or its customers to
bear additional costs.

NOW THEREFORE, | T IS HEREBY ORDERED BY THE AFFI RVATI VE VOTE OF
NO FEVER THAN THREE COMM SSI ONERS:

1. That, based on our review of the applicable |legal authority
and the proposed Anrended PPA, and for the reasons set forth above, the
proposed Anended PPA is in the public interest and i s APPROVED

2. That the Secretary of the Conm ssion shall deliver the
attached form of notice by Internet e-mail to each participant on the
service list in PSC Docket No. 06-241.

3. That Del marva Power and Light Conpany is hereby notified
that it will be charged the costs of this proceeding under 26 Del. C
8§114(b).

4. That the Comni ssion reserves the jurisdiction and authority

to enter such further Orders in this matter as nay be deened necessary

or proper.
BY ORDER OF THE COVM SSI ON
/s/ Arnetta MRae
Chair
/s/ Joann T. Conaway
Conmi ssi oner
/s/ Jaynes B. Lester
Conmi ssi oner
/s/ Dallas W nsl ow
Conm ssi oner
/sl Jeffrey J. dark
Conm ssi oner

ATTEST:

/s/ Alisa Carrow Bentley
Secretary
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